ATTORNEY GENERAL oF TExAS
GREG ABBOTT

March 25, 2011

Ms. Leni Kirkman

Vice Ples1dent- Corporate Cmmmuncatlons and Marketing
University Health System :

4502 Medlcal Drive

San Antonio, Texas 78229

OR2011-04143
Dear Ms. Kirkman:

You ask Whé_?cher certain information is su‘bj ect to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 412451, '

The University Health System (the “system”) received a request for the copy of a specified
contract for a;Voice Recognition system and all proposals from all bidders associated with
this purchase"' You indicate the system has provided some of the requested information to
the requestor.. You state some of the submitted information is marked confidential and some
of the 1nformat10n may be protected by copyright. You also state, and provide
documentation showing, you notified GE Healthcare Integrated IT Solutions (“GE”) and
Nuance Communications, Inc: (“Nuance”) of the system’s receipt of the request for
information and of the right of each company to submiit.arguments to this office as to why
the submitted information should not be released to the requestor. See Gov’t
Code § 552.305(d); see also Open Records Decision No. 542 at 3 (1990) (statutory
predecessor to section 552.305 permits governmental body to rely on interested third party
to raise and explain applicability of exception in the Act in certain circumstances). Wehave
reviewed the submitted information.

You state some of the submitted information is marked confidential. However, information
is not confidential under the Act simply because the party submitting the information
anticipates or requests that it be kept confidential. See Indus. Found. v. Tex. Indus. Accident

Bd.,540S.W.2d 668,677 (Tex. 1976). In other words, a governmental body cannot, through

H

‘ll

Post OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An L'qual .L'mplaymcnt Oppartumt) L'mplay:r Prinlz(l on Recycled Paper .




Ms. Leni Kirkman -Page 2

an agreementbr contract, overrule or repeal provisions of the Act. Attorney General Opinion
IM-672 (1987) Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a
govemmental body under [the predecessor to the Act] cannot be compromised simply by its
decision to enter into a contract.”), 203 at 1 (1978) (mere expectation of confidentiality by
person supplying information does not satisfy requirements of statutory predecessor to
section 552.110). Consequently, unless the information falls within an exception to
disclosure, it must be released, notwithstanding any expectations or agreement specifying
otherwise.

We note an iliterested third party is allowed ten business days after the date of its receipt of
the governmental body’s notice under section 552.305(d) to submit its reasons, if any, as to
why requested information relating to that party should be withheld from disclosure. See
Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, GE and Nuance have not
submitted any comments to this office explaining how release of the submitted information
would affect their proprietary interests. Accordingly, none of the information at issue may
be withheld ‘on the basis of the proprietary interests of either GE or Nuance. See
id. § 552. 110,, Open Records Decision Nos. 661 at 5-6 (1999) (stating business enterprise
claiming excéption for commercial or financial information under section 552.110(b) must
show by spec1ﬁc factual evidence release of requested information would cause that party

substantial competmve harm), 552 at 5 (1990) (party must estabhsh prima facie case

mformatmn 1s trade secret).

You note sorrie of the materials at issue may be protected by copyright. A custodian of
public record;s' must comply with the copyright law and is not required to furnish copies of
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental
body must allow inspection of copyrighted materials unless an exception applies to the
information. d.; see Open Records Decision No. 109 (1975). If'a member of the public
wishes to make copies of copyrighted materials, the person must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance w1th the copyright law and the risk of a copyright infringement suit.

Accordingly, f;__he submitted information must be released, but any copyrighted information
may only be rjgleased in accordance with copyright law.

This letter ruhng is limited to the particular information at issue in this request and limited
to the facts as;presented to us; therefore, this ruling must not be relied upon as a previous
determination. regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmentalbody and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673:6839. Questions concerning the allowable charges for providing public
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information Ifhder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

" Jonathan Mil'_é;s
Assistant. Attorney General
Open Records Division

JM/em
Ref ID# 412451

Enc. Submitted documents
c: Requéétor
(w/o enclosures)

Mr. Don Fanning

Centricity RIS-IC Sales Executive
Imagitig Solutions

GE Hgalthcare

(w/o énclosures)

Mr. Gary Hauser

Nuance

One Wayside Road

Burlington, Massachusetts 01803
(w/o énclosures)




